BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

EARL & M JAN LEI BEL JENSEN
DOCKET NO |1 T-1998-1
Appel | ant s,

- VS_

THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA,

CONCLUSI ONS OF LAW
ORDER AND OPPCORTUNI TY
FOR JUDI CI AL REVI EW

)
)
)
)
) FACTUAL BACKGROUND,
)
)
)
)

Respondent .

The above-entitled appeal cane on regularly for

hearing on the 18'" day of July, 2000, in the Gty of d endive,

Mont ana, in accordance with an order of the State Tax Appeal

Board of the State of Montana (the Board). The notice of the
heari ng was given as required by |aw.

The taxpayers, represented by Janmes W Lenhardt,
certified public accountant, and Earl Jensen, presented
testinmony in support of the appeal. The Departnment of Revenue,
represented by Edw na Rose, auditor, and Howard Heffel finger,
heari ng exam ner, presented testinony in opposition thereto.

The Board having fully considered the testinony,
exhibits, and all things and matters presented to it by al
parties, finds and concl udes as foll ows:

STATEMENT OF THE | SSUE

The taxpayers do not dispute the additiona



assessnment as a result of audit of the 1989 and 1990 Montana
I ndi vi dual I ncone Tax Returns. The taxpayers assert that the
adjustnents nmade to their 1989 and 1990 Montana | ndivi dua
I ncome Tax returns were beyond the statute of limtations,
prescri bed by Sections 15-30-145 and 146, and are therefore
null and voi d.

The taxpayers also raise the issue of procedura
errors nmade by the DOR

The anpbunts due and owing are as foll ows:

For tax year 1989: tax $426
interest: $210.50

For tax year 1990: tax $436
interest: $176.20

TAXPAYERS CONTENTI ONS

At the outset of the hearing before this Board, M.
Lenhardt noved this Board to dism ss the assessnent for the
reason that the five year statute of limtations expired on
April 24, 2000. The date of the hearing before this Board was
July 18, 2000 and, therefore, beyond the statute of limtation
date cited above. He contended that the DOR had not requested
an extension for the tax assessnment period. He stated that
the extension request is required even if the tax adjustnent
was determ ned before expiration. He offered Taxpayers’
Exhibit 5, a copy of the United States Tax Court decision

dated April 24, 1995 as confirmation that the statute of
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[imtations ended on April 24, 2000. Exhibit 5 denonstrates
that the tax court found “deficiencies in incone tax due from
the petitioners for the taxable yars 1989 and 1990 in the
amounts of $1,744.00 and $1, 136. 00, respectively.”

Taxpayers’ Exhibit 1 is a copy of an Cctober 21,
1997 letter from Edwi na Rose to Howard Heffelfinger which
contains the DORs response to the brief filed by the
taxpayers’ representative, Janmes Lenhardt. This letter
addresses the issue of the statute of limtations.

The taxpayers also contend that the DOR erred
procedurally regarding the hearing before the DOR hearing
exam ner. M. Lenhardt had requested a hearing in dendive
and infornmed the DOR that he could participate in the hearing
on New Year’'s Eve, 1996. The Decenber 31, 1996 date was
agreed upon, but the location of the hearing was specified to
be at the DOR field office in Billings after M. Lenhardt’s
reluctance to hold a tel ephonic hearing. Shortly prior to the
schedul ed hearing, Robert Turner, then an enployee of the
DOR s incone tax division, tel ephoned M. Lenhardt’s office to
confirm his presence at the Decenber 31, 1996 hearing in
Billings. M. Turner reported that he was told that M.
Lenhardt was out of the office on a famly energency and that
personnel in M. Lenhardt’s office refused to confirm whet her

he would be able to attend the hearing. The DOR cont ended



that M. Lenhardt failed to contact the agency to confirmhis
presence at the hearing. Not wishing to nake a futile trip to
Billings, and without confirmation from M. Lenhardt or his
staff of his attendance, M. Heffelfinger decided to postpone
the hearing to a later date when M. Lenhardt’s attendance
could be assured. The matter was ultimately heard on briefs
before the DOR M. Lenhardt contends that the DOR nade a
uni |l ateral decision to cancel the hearing w thout conferring
directly with himas to his intentions regardi ng attendance of
the hearing. None of the correspondence he received fromthe
DOR indicated that M. Lenhardt needed to confirm his
intentions to attend prior to the hearing.

DEPARTMENT OF REVENUE CONTENTI ONS

Ms. Rose stated that the issue here is the result of
the Cctober 10, 1995 receipt of a revenue agent report (RAR)
fromthe Internal Revenue Services (IRS) after an adj ustnment
was made to the taxpayers’ federal inconme tax return. Since
the State of Montana is directly tied to federal adjusted
gross inconme by law (Section 15-30-101 (7), MCA), the DOR
therefore makes adjustnents to Montana incone tax returns
based on the sanme information that was applicable during
federal audits.

Ms. Rose offered DOR Exhibit B, copies of the

pertinent statute, 15-30-146:



The running of the statute of limtations
provided for wunder 15-30-145 shall be
suspended during any period that the
f eder al statute of limtations for
collection of federal incone tax has been
suspended by witten agreenent signed by
the taxpayer or when the taxpayer has
instituted an action which has the effect
of suspending the running of the federa
statute of limtations and for 1
addi tional year. |f the taxpayer fails
to file a record of changes in the
federal taxable income or an anended
return as required by 15-30-304, the
statute of limtations shall not apply
until 5 years fromthe date the federa
changes becone final or the anended
federal return was filed. . .” (Enphasis
supplied.)

There was a change to the taxpayers’ federal return.
The I RS reviewed the 1989 and 1990 federal returns, nade sone
changes, and determned the anount of additional federal
i ncone taxes due. The taxpayers did not file an anended
return with the State of Mntana to reflect those federa
changes. Section 15-30-304, MCA, requires that, if there is a
change by the IRS, the taxpayer should file an anended Mont ana
return. Since the taxpayers did not file an anended Montana
return, Section 15-30-146 allows the DOR to make changes
conparable to what an anended return would do within five
years of the date the federal changes becane final. In this
case, the federal changes becane final on April 24, 1995, the
date of the United States Tax Court’'s determ nation that

additional federal taxes were due and ow ng for tax years 1989
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and 1990. Thus, 15-30-146, MCA, allowed the DOR to nake
changes to the subject 1989 and 1990 liability until April 24,
2000. However, the DOR nade those changes in a nuch nore
tinmely fashion. The RAR (DOR Exhibit C) was received in
Cctober of 1995 and the resulting notice of additional
assessnent was issued by the DOR on May 8, 1996.

In response to the taxpayers’ notion to dismss, M.
Rose again stated that the issue here is the result of a
revenue agent report (RAR), which is received from the
I nternal Revenue Services (IRS) after an adjustnment has been
made to a taxpayer’s return. Since the State of Mntana is
directly tied to federal adjusted gross incone by 15-30-101
(7), the DOR therefore nmakes adjustnents based on the sane
information that was applicable during the federal audit.
Mont ana Code 15-30- 146 addresses the extension of a statute of
[imtations in situations where an RAR is involved. So, the
DOR has an extended period of tinme in which to go to forward
and adjust a return after an RARis final. 15-30-146 all ows
five years fromthe date that the RAR becane final. This RAR
was finalized in April of 1995, The DOR woul d have had unti l
April of 2000 in which to make an adjustnent. In this case,
t he adjustnment was made in May of 1996. The DOR received the
RAR in Cctober of 1995 and the adjustnent was nade in May of

1996.



M. Heffelfinger testified that he was present at
the hearing before this Board solely due to the issue of a
procedural error on the part of the DOR e.g., the
cancellation of the Decenber 31, 1996 hearing. M .
Heffel finger testified that he had cancell ed the hearing.

DOR Exhibit Ais a copy of a Novenber 19, 1996 letter
from M. Lenhardt to M. Heffelfinger in which M. Lenhardt
states that he would be available to hold the infornal
conference on Decenber 31, 1996. M. Heffelfinger was of the
opinion that it was not unreasonable to expect sone

confirmation concerning M. Lenhardt’s attendance at this

hearing “prior to traveling to Billings, Mntana in mddle of
winter. . .in Mntana.” M. Lenhardt countered that he did
not believe confirmati on was needed. The date, tine and

| ocati on had al ready been agreed upon and set.

On this subject, M. Rose testified that Robert
Turner contacted M. Lenhardt’'s office in “md-Decenber”
regardi ng the Decenber 31, 1996 hearing and was told that M.
Lenhardt was out of town on a famly energency and that the
office staff did not know when M. Lenhardt would return. On
Decenber 19, 1996, M. Turner again contacted M. Lenhardt’s
office, was told M. Lenhardt was not in, and that his date of
return was unknown. On Decenber 30, 1996, Ms. Rose contacted

M . Lenhardt and had a conversation with himwhich “ended on a



very negative note. | felt it was not unreasonable that he
coul d have, after having been out of his office for several

weeks, he could have touched base with us after we had made

several attenpts to contact him. . . So, as a result of that
tel ephone call, and | was the one that said we are not com ng
for the Decenber 31°', we didn’t know that it was still a go.

., SO, | asked for a continuance of the hearing.” State’s

Exhibit D is a copy of a Decenber 30, 1996 letter to M
Lenhardt from Ms. Rose in which she stated that the hearing
before the DOR would be held in Billings on January 30, 1997.
In this letter, she asked M. Lenhardt to confirm by January
13 whet her or not he would attend this hearing.

On January 14, 1997 (DOR Exhibit E), Ms. Rose sent a
letter to M. Lenhardt acknow edging his tel ephone call on
January 13. This letter contains the rationale under which
the DOR operated in vacating the Decenber 31, 1996 heari ng,
including a statenent that “Since we did not hear fromyou, we
necessarily presuned the Decenber 31 date was no | onger a good
time for you. The Departnent representatives were prepared to
travel to Billings, but when we did not hear from your other
commi t ments were nade.”

The DOR offered nunerous other exhibits relating to
the increasing aninosity between M. Lenhardt and the DOR as

attenpts were nmade to bring the appeal to hearing, as well as



correspondence regarding the dispute over the expiration of

the statute of

limtations. Ms. Rose testified that these

docunents were offered to denonstrate the pattern of delay

t hr oughout the proceedi ngs.

The chronol ogy of events transpiring in this appea

is as foll ows:

Cct ober 10, 1995:

May 1, 1996
May 8, 1996
May 13, 1996:

May 30, 1996:

June 12, 1996:

June 7, 1996

June 24, 1996:

(from DOR Exhibit T)

Revenue Agent Report (RAR) received
fromlnternal Revenue Service

RAR wor ked by Brenda Thomas, Tax Exam ner
Letter and notice of adjustnment sent

Letter received from M. Lenhar dt
i ndicating objection to the assessnent.
The basis for the objection was that the
period of time to assess additional tax
had expired.

Letter from M. Thomas to M. and Ms.
Jensen, further explaining the Montana
Code which authorizes the Departnent to
make changes based on an RAR

Letter to Brenda Thomas from M. Lenhardt
received. Letter stated it appeared M.
Thomas had nade statenents that appeared
to be “personal opinions rather than state
| aw. ”

Letter to the Jensens from Ms. Thonas,
citing the applicable codes and advi si ng
t axpayers that no anmended returns show ng
the |IRS changes had been received.
Copi es of applicable Montana Codes sent.

Letter fromM. Lenhardt to Ms. Thonas,
received. Included with that |letter was
a Power of Attorney form authorizing M.
Lenhardt to act on the behalf of the
Jensens.



June 26, 1996

July 1, 1996:

July 26, 1996

July 29, 1996

August 8,

August 22,

1996

1996

Ms. Thomas tal ked to M. Lenhardt on the
phone. M. Lenhardt reiterated points
madein prior letter stating adjustnent
was nmade out of statute.

Letter to M. Lenhardt from Ms. Thomas
as a follow up to the telephone
conver sati on. Letter addr essed
information from IRS that indicated the
taxpayers had instituted action related
to the RAR whi ch suspended the runni ng of
the federal statute in QOctober 1993.

Letter also referred to pertinent Mntana
codes.

Letter to M. Lenhardt from Robert
Turner, Exam Bureau Chief, as a follow up
to a tel ephone conversation between M.
Turner and M. Lenhardt.

Encl osed with the |etter were appeal
papers for to be returned to the agency
upon conpl eti on.

M. Turner also referenced in that letter
the pertinent Montana code related to RAR
adj ust nent s.

Letter to M. Lenhardt from M. Turner
sent to correct an error noted in the
letter of July 26, 1996. Letter also
referenced the action taken against the
| RS, which suspended the statute of
limtations.

Conpl et ed appeal fornms received, stating
\V/ g Lenhar dt woul d r epr esent t he
t axpayers and citing Montana Code 15-30-
146(3).

Hearing request and reconmendation from
Edw na Rose to Robert Turner conpl eted.
The request and recommendati on were then
sent to you for review and to schedul e a
a hearing tinme and place. (“you”
referring to Howar d Hef f el finger
herei nafter).
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August 30, 1996

November 4, 1996

November 13, 1996

Novenber 14, 1996

November 20, 1996

Letter from you to t axpayers
acknow edgi ng the request for an infornal
conf er ence. The letter also explained
the hearing procedures and noted the
possibility of holding a telephonic
heari ng.

Letter requested hearing back from the
t axpayers by Cctober 4, 1996, in order to
set up a hearing tinme and pl ace.

Follow up letter sent from M.
Heffelfinger to M. and Ms. Jensen.
Letter stated that since you did not hear
from them a hearing tine and been set
for Friday, Decenmber 6, 1996, in the
Mtchell Building in Hel ena.

Letter to you from M. Lenhardt received,
stating that he had not recei ved
correspondence from the Departnent. He
referenced his letter of June 20, 1996
in which a Power of Attorney form had
been sent.

Encl osed with the letter was a copy of
t he appeal paper that had been sent to
t he Departnent in August.

Letter fromyou to M. Lenhardt. Letter
addressed the copy of the appeal paper
that was received on Novenber 13, and
noted that the copy was not signed. The
appeal form that was received in August
was signed by M. Jensen.

The letter went on to state that since
t he taxpayer had signed the request for
appeal, you assuned that he wshed to
communi cate directly with you

The letter further noted that a request
was made to hear back from the Jensens
wi thin 30 days of the date of the August
30 letter in order to schedul e a hearing.

Letter to you from M. Lenhar dt

11



Novenber 27

M d Decenber,

Decenber

19,

1996

1996

1996

acknow edgi ng your letter of Novenber 14.
Encl osed was a copy of the appeal form

Letter also stated that a request had
been made to hold the conference in
G endive. The letter also requested that
an individual other than a Departnent
enpl oyee be assigned to the matter.

M. Lenhardt also stated that he woul d be
avai | abl e on Decenber 31, 1996 and coul d
attend a hearing held in d endive on that
dat e.

Letter from M. Turner to M. Lenhardt.
The letter was to nmke certain that
points raised in the Novenber 20 letter
were clear.

The letter stated in part that infornmal
hearings are held in Helena or Billings,
wth alternative being a telephonic
hearing. M. Turner further stated that
the hearing would be held in Billings in
order to afford the Jensens the sane
treatnment that other taxpayers were given
when requesting an in-person hearing.

The letter concluded by reiterating the
point that the process would save M.
Lenhardt and the clients considerable
time and noney if it was conducted via
t el ephone conference. It was further
stated that the tax and interest could be
paid before January 1, 1997 and if the
hearing decision was found in favor of
the taxpayers, the Departnent would
refund the tax and appropriate interest.

M. Turner called M. Lenhardt’s office
to confirm the date, tine and place of
the hearing. He was advised by the
person who answered the phone that M.
Lenhardt had been called out of the
office due to a famly energency and did
not know when he woul d be back.

M. Turner called the office again to

12



December 30,

December 30,

January 14,

1996

1996

1997

verify the hearing tinme. Again, he was
told that M. Lenhardt was out of the
of fice.

M . Lenhardt and Edwna Rose had a
t el ephone conversation, which ended on a
negati ve note. Ms. Rose informed Ms.
Lenhardt that he should have confirned the
time and place for the hearing. (He had
not called the Departnent to inform M.
Turner or you that he was back in the
office and still planning on attending a
heari ng on Decenber 31, 1996.)

As a result of the telephone call, the
heari ng was conti nued.

Letter sent to M. Lenhardt from Ms. Rose
confirmng the tel ephone conversation of

t hat day. A second hearing date was
schedul ed, i.e., January 30, 1997. The
hearing was to be held in Billings at the

| ncone Tax Field office at 9:00 a. m

Ms. Rose requested confirmation of the
time and date by January 13, 1997. She
al so informed M. Lenhardt that you would
be the hearing exam ner.

Ms. Rose sent M. Lenhardt a letter to
acknowl edge a phone call received from
him t he day before. The intent of the
letter was to clarify and address sone of
the scheduling difficulties that had
occurr ed.

The letter also addressed the fact that
since the agency had not heard from M.
Lenhardt or soneone in his office, that
an assunption was nade that Decenber 31,
1996 was no longer a good tine to hold
t he hearing.

It was al so stated that the agency could
postpone the hearing until after Apri
15, 1997, since M. Lenhar dt had
indicated that his schedule was ful
during tax filing season.

13



January 15,

January 15,

January 27

May 19,

1997

1997

1997

1997

Letter from M. Lenhar dt to you
addressing the content of M. Turner’s
| etter of Novenber 27, 1996. Also stated
inthat letter was his contention that a
serious procedural error had occurred.

M. Lenhardt further stated that you
woul d have no choice but to issue an
order dismssing the case in favor of the
taxpayers. A further statenent that the
Departnent’s action or inactions should
indicate a forfeit by the Departnent.

Letter fromyou sent to M. Lenhardt to
acknow edge the letter received that day.
You addressed the issues that M.
Lenhardt described as procedural errors
and his belief that the hearing date had
been changed w thout consultation wth
hi m

Also in the Iletter was [|anguage to
indicate that the agency would work with
himto hear the case and to resolve the
I ssues. However, it was clear that a
“pattern of delay” was developing in this
case.

Letter sent from you to M. Lenhardt
confirmng a telephone conversation of
that day. Apparently, it was agreed to
continue the hearing until after Apri
15, 1997.

Again, it was nade clear that a hearing
could be conducted on the tel ephone, thus
saving tinme and voiding the need for
travel for M. Lenhardt and his clients.

Letter from M. Lenhardt to you advi sing
you that M. Jensen had accepted
enpl oynent outside the state of Montana
and was unsure of the date that he would
return to Montana from Loui si ana.

M. Lenhardt al so asked forward a |ist of
dates that would be convenient for the

14



May 21, 1997

June 25, 1997

July 11, 1997

August 21,

1997

hearing. He stated that he would forward
that information to his client with the
intent of determning when M. Jensen
woul d be available, and a hearing date
could be set once he heard from M.
Jensen.

Letter from you to M . Lenhar dt
acknowl edging receipt of the WMy 19
letter. Enphasis was put on the desire to
be accommobdating to M. Jensen since he
was out of the state.

A suggestion was nmade in that letter to
conduct a conference call. A call could
be made, have M. Jensen on the line in
Loui siana, M. Lenhardt in dendive and a
Ms. Rose representing the agency.

Letter received from M. Lenhar dt
regarding M. Jensen’s work schedule in
Louisiana. The letter indicated that M.
Jensen would be working 2 weeks on and
then have 2 weeks off beginning in
February, 1998.

Letter fromJeff MIler to M. Lenhardt
acknow edgi ng recei pt of June 25 letter.
M. MIller indicated the hearing could be
conducted on the tel ephone, even though
M. Jensen was out of the state.

It was further stated that if a three way
t el ephone conference was not agreeable

then the hearing could be conducted by
briefs. The briefing nethod was
described. M. Mller requested M.
Lenhardt’s cooperation in getting the
issue resolved and requested that he
contact that he contact either hinself or
you by July 30, 1997 to advise which
course of action would be taken.

Briefing schedule sent to M. Lenhardt.

Exhibit T also contains the DOR position that, even
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if procedural errors did occur, or m sconmunication occurred,
the DOR tried very hard to accormmbdate M. Lenhardt and the
Jensens.

DOR Exhibit | is a copy of the hearing exam ner’s
Fi ndi ngs of Fact, Concl usions of Law and Order uphol di ng the
DOR position in this matter.

BOARD DI SCUSSI ON

M. Lenhardt contended that the DOR had not
requested an extension for the tax assessnent period and
stated that the extension request is required even if the tax
adj ustment was determ ned before expiration. He did not,
however, cite the legal authority for the alleged requirenent.
The Board notes that the applicable statutes, Sections 15-30-
145 and 146, MCA, contain no reference to the requirenent that
the DOR request an extension of a tax assessnment period from
the affected taxpayer.

In fact, the record indicates confusion on the part of
M. Lenhardt as to which date actually governs the statute of
[imtations in this case. At one point he argues that Apri
24, 2000 was the cut-off date for amending the 1989 and 1990
returns: “It did not occur to ne, actually, until | read their
letter [the October 21, 1997 letter from Edwi na Rose to Howard
Heffelfinger in which she stated that the statute of

l[imtations was April 24, 2000 based on the April 24, 1995
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decision of the United State Tax Court] that the statute of
l[imtation had expired . . .” At another point, he contends
that the May 8, 1996 audit assessnment “was beyond the statute
of limtations at that tinme, the five year period . . .” Is
M. Lenhardt arguing that the statute of limtations for the
tax years in question expired on April 24, 2000, or April 15,
1995 (for tax year 1989), or April 15, 1996 (for tax year
1990)? M. Lenhardt appears to be grasping at any date which
wi |l bolster his argunent.

Clearly, the DOR has the authority to anend any
return if it believes a taxpayer’s return is incorrect in any
essential respect. (Section 15-30-145(1), MCA) There is a
time frame prescribed during which the DOR may do so. Section
15-30-145 (3), MCA, provides “. . . the anount of tax due
under any return may be determ ned by the departnent within 5
years after the return was filed, regardl ess of whether the
return was filed on or after the l|last day prescribed for
filing.”

There are provisions in the |aw for extending the five
year statute of limtations under which the DOR can anend a
return. These provisions are found in 15-30-146:

15- 30- 146. Tolling of statute of

[imtations. The running of the statute

of limtations provided for under 15-30-

145 shall be suspended during any period

that the federal statute of limtations
for collection of federal incone tax has

17



been suspended by witten agreenent
signed by the taxpayer or when the
taxpayer has instituted an action which
has the effect of suspending the running
of the federal statute of |limtations and
for 1 additional year. | f the taxpayer
fails to file a record of changes in the
federal taxable income or an anended
return as required by 15-30-304, the
statute of limtations shall not apply
until 5 years from the date the federa
changes becone final or the anended
federal return was filed. . .” (Enphasis
supplied.)

The I RS found deficiencies in the taxpayers’ 1989
and 1990 federal returns. The issue was ultinately determ ned
through litigation within the United States Tax Court, which
issued its final decree on April 25, 1995, finding
deficiencies due and owing for the tax years in question.
The record indicates that the taxpayers did not file an
amended return with the State of Mntana to reflect those
federal changes. Section 15-30-304, MCA, requires that, if
there is a change nade by the IRS, the taxpayer nust file an
anmended Montana return. Since the taxpayers did not file an
amended Montana return, Section 15-30-146 allowed the DOR to
make changes conparable to what an anended return woul d do,
within five years of the date the federal changes becane
final. 1In this case, the statute of limtations expired on
April 24, 2000. The DOR issued a revised assessnent on

May 8, 1996, well before April 24, 2000. There is nothing in
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the record to substantiate the taxpayers’ claimthat anything
nmore than the May 8, 1996 revi sed assessnent was required of
the DOR in order to live within the restriction of the
statutorily inposed statute of limtations.

The taxpayers al so argue that the DOR s cancel | ation
of the Decenber 31, 1996 hearing in Billings constitutes a
gri evous procedural error which should render its assessnent
null and void. Procedural due process rights are in place to
assure that person be afforded the opportunity to notice and
the right to be heard in any action affecting his/her rights

or property. Klundt v. State ex re. Board of Personnel

Appeal s, 219 Mnt. 347, 712 P.2d 772 (1986). The record
contains no indication that the taxpayers were ever denied
their due process rights through procedural errors nade by the
DOR

Thi s Board has consi derabl e experience in scheduling
and conducting hearings throughout the state. Once an appeal
is set for hearing, it operates under the assunption that the
hearing wll take place, unless it learns sonething to the
contrary directly fromeither party, or unless it finds it
necessary to cancel a hearing due to circunstances arising
from the Board’'s office. The Board finds it, perhaps,
sonmewhat presunptuous on the part of the DOR to elect to

cancel the Decenber 31, 1996 hearing w thout direct contact

19



with M. Lenhardt and/or the taxpayers. The DOR apparently
made an assunption based solely upon contact with office
staff. However, there is no authority or justification for
this Board to render the subject assessnent null and void
based upon that action.

The Board reaches a simlar conclusion regarding a
second i ssue concerni ng comuni cati ons between the DOR and the
Jensens, directly, after M. Lenhardt was designated as their
| egal representative. Again, the record does not indicate
t hat the taxpayers were prejudiced by such direct
correspondence or that they were denied procedural due
pr ocess.

CONCLUSI ONS OF LAW

1. The taxpayers’ notion to dismss assessnent is
her eby deni ed.

2. The Board has jurisdiction in this matter
pursuant to Section 15-2-302, MCA

3. If, in the opinion of the Departnent, a
taxpayer’s return is incorrect in any essential respect, it
may revise the return. . . the amobunt of tax due under any
return may be determned by the departnent within 5 years
after the return was filed, regardl ess of whether the return
was filed on or after the last day prescribed for filing

Sections 15-30-145 (1) and (3), MCA

20



4. .. .If the amount of a taxpayer’s taxable
incone i s changed or corrected by the United States internal
revenue service or other conpetent authority, the taxpayer
shall file an anmended Montana return with the departnent
wthin 90 days after receiving notice of the change or
correction. . .Section 15-30-304, MCA

5. . . .If the taxpayer fails to file a record of
changes in federal taxable inconme or an anended return as
requi red by 15-30-304, the statute of limtations shall not
apply until 5 years fromthe date the federal changes becone
final or the anmended federal return was filed. Section 15-30-
146, MCA.

11
11
11
11
11
11
11
11
11
11
11
11
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ORDER

I T IS THEREFORE ORDERED by the State Tax Appeal
Board of the State of Mntana that the adjusted taxes and
i nterest assessed are properly due and ow ng. The appeal of
t he taxpayers is hereby denied and the deci sion of the Mntana
Depart ment of Revenue is hereby affirned.

DATED this 31st day of July, 2000.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

GREGORY A. THORNQUI ST, Chai rman

(SEAL)

JAN BROMWN, Menber

JEREANN NELSON, Menber

NOTICE: You are entitled to judicial review of this Oder in
accordance with Section 15-2-303(2), MCA Judicial review may
be obtained by filing a petition in district court wthin 60

days following the service of this O der.
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CERTI FI CATE OF SERVI CE

The undersigned hereby certifies that on this 31st
day of July, 2000, the foregoing Oder of the Board was served
on the parties hereto by depositing a copy thereof in the U S.
Mai | s, postage prepaid, addressed to the parties as foll ows:

Janes Lenhar dt

Certified Public Accountant
P. 0. Box 1130

d endi ve, ©Mntana 59330

Edw na Rose

Audi t or

| ncome and M scel | aneous Tax Di vi sion
Depart nent of Revenue

M tchell Buil ding

Hel ena, Mbont ana 59620

Ofice of Legal Affairs
Depart nent of Revenue
M tchell Buil ding

Hel ena, Montana 59620

DONNA EUBANK
Par al egal
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